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1 .  A l l e g a t l o n s  t h a t  a f i r m  is  n o t  e l i g i b l e  t o  
c o m p e t e  o n  a small  b u s i n e s s  se t -aside 
p r o c u r e m e n t  because i t  is a f f l l i a t e d  w i t h  a 
f o r e i g n  f i r m  a n d  w l l l  s u p p l y  f o r e i g n  p r o d u c t s  
m u s t  be r e v l e w e d  by t h e  Smal l  B u s l n e s s  
A d m l n i s t r a t l o n ,  w h i c h  is empowered t o  make 
c o n c l u s i v e  d e t e r m l n a t l o n s  of size s t a t u s .  

2. The Buy Amer lcan  A c t  does n o t  p r o h l b i t  
b i d d i n g  by f o r e i g n  e n t i t i e s  or t h e  p r o c u r e -  
ment  of f o r e i g n  p r o d u c t s ,  b u t  m e r e l y  e s t a b -  
l i s h e s  a p r e f e r e n c e  e v a l u a t i o n  s y s t e m  f o r  
iroinestic goods. 

3 .  U n t i m e l y  i s s u e s  w i l l  n o t  be c o n s i d e r e d  where 
t h e y  n e i t h e r  p r e s e n t  u n i q u e  issues of f i r s t  
i m p r e s s i o n  n o r  i n v o l v e  q u e s t i o n s  whose  
r e s o l u t i o n  woula  b e n e f i t  p a r t l e s  other  t h a n  
t h e  p ro tes te r .  

T r i t a n  C o r p o r a t l o n  p ro tes t s  t n e  D e p a r t m e n t  of t h e  
h a v y ' s  c o n t r a c t  award for  water b l a s t e r s  t o  Harben,  I n c . ,  
u n d e r  r e q u e s t  fo r  p r o p o s a l s  (HFP) N o .  h00140-d4-R-U071, 
a t o t a l  small b u s i n e s s  set-aslde.  he d i s m i s s  t n e  p ro tes t .  

T r i t a n  i n i t i a l l y  p ro tes ted  t h e  r e j e c t i o n  of i t s  
p r o p o s a l  i n  T r i t a n  Corp., b-216994, Nov. 27, 1984,  84-2 CPD . 
11 579. We d e n i e d  t h a t  p ro tes t  b e c a u s e  T r i t a n  had n o t  m e t  
i t s  b u r d e n  of p r o v i n g  i t s  a l l e g a t i o n  t h a t  T r i t a n ' s  i n i t i a l  
s t a t u s  as  low o f f e r o r  w a s  announced  t o  i t s  competitors,  
t h e r e b y  p r e j u d i c i n g  T r i t a n  when t h e  d a t e  for proposais was 
e x t e n a e t i  a n d  it r e v i s e d  i t s  price -upward. T r i t a n  requested 
r e c o n s i d e r a t i o n  of t h a t  d e c i s i o n  i n  T r i t a n  Corp.--Recon- 
s i d e r a t i o n ,  8-216994.2,  Feb. 4, 1985,  85-1 CPD 11 1 3 6 ,  
e l a b o r a t i n g  o n  t h e  same f a c t s  s t a t e d  i n  t h e  o r i g i n a l  
p r o t e s t  a n d  f u r t h e r  c h a l l e n g i n g  t h e  Navy ' s  a i f i r m a t i v e  
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d e t e r m i n a t i o n  of H a r b e n ' s  r e s p o n s i b i l i t y  and n e g a t i v e  
d e t e r m i n a t i o n  of T r i t a n ' s  r e s p o n s i b i l i t y .  T h e  r e c o n s i d e r -  
a t i o n  r e q u e s t  was aeni.ed b e c a u s e  1 )  T r i t a n  d i d  n o t  s p e c i f y  
any  new f a c t s  or l e g a l  a r g u m e n t s  w h i c h  were n o t  c o n s i d e r e d  
p r e v i o u s l y  by t h i s  O f f i c e ,  2 )  i n  g e n e r a l  we w i l l  n o t  r e v i e w  
a f f i r m a t i v e  d e t e r m i n a t i o n s  of r e s p o n s i b i l i t y ,  and 3 )  t h e  
p r o p r i e t y  of t h e  n e g a t i v e  r e s p o n s i b i l i t y  u e t e r m i n a t i o n  was 
academic s i n c e  T r i t a n  was no l o n g e r  i n  l i n e  for  award. 

r i r i t a n ' s  p r o t e s t ,  i n  p a r t ,  a g a i n  ra i ses  s u b s t a n t i a l l y  
t n e  saine issues a s  i t  h a s  raised before d n a ,  i n  e s s e n c e ,  
r e q u e s t s  a second  r e c o n s i d e r a t i o n  of i t s  o r i g i n a l  protest .  
T h o s e  issues c o n c e r n  o u r  r e v i e w  of d e t e r m i n a t i o n s  of blader 
r e s p o n s i b i l i t y  and improper Navy c o n d u c t  i n  a l l e g e d l y  
p r e s s u r i n g  T r i t a n  t o  i n c r e a s e  i t s  D i a .  However, as w e  
s t a t e d  i n  our  d e c i s i o n  i n  8-216994.2 ,  supra,  a r e q u e s t  
f o r  r e c o n s i a e r a t i o n  m u s t  s p e c i f y  any  errors of l a w  or any 
i n f o r m a t i o n  n o t  c o n s i d e r e d  by LAO i n  t h e  i n i t i a l  d e c i s i o n .  - See GkO B i d  Pro tes t  R e g u l a t i o n s ,  4 C.F.H. 5 2 1 . 1 2 ( a )  
( 1 9 8 5 ) .  T r i t a n  has n o t  d o n e  so here. Therefore, we w i l l  
n o t  c o n s i a e r  these i s s u e s  a g a i n .  

T r i t a n  a l so  a l l e g e s  for  t h e  f i r s t  tune t h a t  1 )  Harben 
is a s u b s i d i a r y  of a fore ign-owned ( B r i t i s h )  c o r p o r a t i o n  
a n d ,  as s u c h ,  is i n e l i g i b l e  t o  compete w i t n  U n i t e a  S t a t e s  
aomestic small D u s i n e s s e s  u n a e r  a small  b u s i n e s s  set-aside 
procureiihent,  2 )  t h e  Navy i m p r o p e r l y  i s s u e d  specif  i c a t i o n s  
for t h e  p r o c u r e m e n t  o f ,  and t h e n  p u r c h a s e d ,  a f o r e i g n  
(German) p r o d u c t ,  ana  3 )  Harben s u b m i t t e d  f a l s e  i n t o r m a t l o n  
i n ,  and d e c e p t i v e l y  omitted c e r t a i n  i n f o r m a t i o n  from, i t s  
D i Q .  

Hega ra ing  t h e  protester 's  a s s e r t i o n  t h a t  Harbsn  is 
i n e l i g i b l e  f o r  award because of i t s  a l l e g e d  f o r e i g n  
a t t i i i a t i o n ,  w e  n o t e  t h a t  a s i z e  s t a t u s  protest  was t i l e d  
a t  t h e  Smal l  B u s i n e s s  A d m i n i s t r a t i o n  (SBA) by t h e  con- 
t r a c t i n g  o t t i c e r .  The bas i s  for  t h e  p r o t e s t  was t h a t  a 
preaward s u r v e y  i n d i c a t e d  t h a t  Harben migh t  have a p a r e n t  
coinpany r e l a t i o n s h i p  t h a t  coula JeOpdrdiZe i t s  s i z e  
s t a tus .  Harben was c e r t i f i e d  as small, n o t w i t n s t a n d i n g  
t h e  Sbki's r e c o g n i t i o n  of h a r b e n ' s  a f f i l i a t i o n  w i t h  Harben 
S y s t e m s  L t d .  of W i l t s h i r e ,  England ,  a f o r e i g n  company. 
T h i s  c e r t i f i c a t i o n  is  c o n c l u s i v e  as  to  s i z e  s t a t u s  and ,  
c o n s e q u e n t l y ,  a s  t o  H a r b e n ' s  e l i g i b i l i t y  for award. - Beta 
C o n s t r u c t i o n  C o . ,  b-216176, Dec. 1 1 ,  19114, 84-2 CPD 11 648. 
S i m i l a r l y ,  T r i t a n ' s  c h a l l e n g e  t o  H a r b e n ' s  e l i g i b i l i t y  for 
award o n  t h e  g round  t h a t  t n e  f i r m  is o f f e r i n g  f o r e i g n  
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proaucts or items w i t h  f o r e i g n  c o m p o n e n t s  is a matter for 
r e s o l u t i o n  by  t h e  SBA, r a ther  t h a n  t h i s  O f f i c e .  Committee 
of Domestic Steel  Wire Rope ana S p e c i a l t y  Cable Manu- 
f a c t u r e r s - - R e c o n s i d e r a t i o n ,  B-208801.2,  Nov. 1 6 ,  1982, 
82-2 CPU 11 4 4 d .  Therefore, w e  w i l l  n o t  r e v i e w  these 
matters.  

T o  t h e  e x t e n t  t h a t  T r i t a n  is  a l l e g i n g  a v i o l a t i o n  of 
t n e  Buy Amer ican  A c t ,  41 U . 5 . C .  g l U ( a ) - ( d )  ( l 9 8 2 ) ,  w e  n o t e  
t h a t  t h e  a c t  does n o t  p r o h i b i t ,  a s  T r i t a n  impl ies ,  a g e n c y  
p r o c u r e m e n t  of f o r e i g n  e n d  p r o d u c t s ,  n o r  does i t  r e q u i r e  
t h e  d i s q u a l i f i c a t i o n  of a b i d d e r  who of fe rs  a f o r e i g n  end  
p r o d u c t .  R a t h e r ,  t h e  ac t  a n d  its i m p l e m e n t i n g  r e g u l a t i o n s  
p r o v i d e  a p r e f e r e n c e  f o r  domestic items which  is estab- 
l isnea t h r o u g h  t n e  u s e  of a n  e v a l u a t i o n  a i f f e r e n t i a l  added 
t o  t h e  price of t h e  f o r e i g n  i t e m .  A u t o c l a v e  E n g i n e e r s ,  
I n c . ,  B-217212, D e c .  1 4 ,  1984 ,  84-2 CPI) li 668.  F u r t h e r -  
more, w e  n o t e  t h a t  Harben  c e r t i f i e d  i n  i t s  o f f e r  t h a t  o n l y  
a p p r o x i m a t e l y  49 p e r c e n t  of t n e  proposea c o n t r a c t  price 
r e p r e s e n t s  f o r e i g n  c o n t e n t  or e f f o r t e l /  
p r o a u c t s  a c t u a l l y  s u p p l i e d  by h a r b e n  cornply w i t h  t h i s  
c e r t i f i c a t i o n  is  a matter of c o n t r . a c t  a d m i n i s t r a t i o n ,  

Whether  t h e  end  

w h i c h  w e  w i l l  n o t  r e v i e w .  - See A u t o c l a v e  E n g i n e e r s ,  I n c . ,  
8 -217212,  s u p r a :  4 C.F.R. $j 2 1 . 3 ( f ) ( l )  ( 1 9 8 5 ) .  

T r i t a n ' s  c o m p l a i n t  t h a t  t h e  Navy i m p r o p e r l y  i s s u e d  
s p e c i f i c a t i o n s  r e q u i r i n g  t n e  u s e  of a German d iese l  e n g i n e  
is  u n t i m e l y .  A protest  w n i c h  is  based o n  a l l e g e d  S O l i C i -  
t a t i o n  impropriet ies  w h i c h  are a p p a r e n t  o n  t h e  face of t h e  
s o l i c i t a t i o n ,  a s  is t h e  case here,  m u s t  be f i l e d  pr ior  t o  
t h e  c l o s i n g  da t e  for  t h e  rece ip t  of i n i t i a l  proposals. 
- See GAO bid  P ro te s t  R e g u l a t i o n s ,  4 C.E'.R. S 2 1 . 2 ( a ) ( l )  
( 1 9 6 5 ) .  T h e  c l o s i n g  da t e  for  t h e  receipt  or i n i t i a l  
propcrsals i n  t h i s  p r o c u r e m e n t  was F e b r u a r y  2 4 ,  1564 ,  
a n a  T r i t a n ' s  &arcti 1 1 ,  1985 ,  p ro tes t  o f  t h i s  i s s u e  is, 
therefore ,  u n t i m e l y .  

T r i t a n  a lso al leges  t h a t  i t  d i d  n o t  r e c e i v e  t i m e l y  
preaward n o t i c e  of t n e  award t o  H a r b e n  a n d  therefore  t h a t  
it was p r e c l u d e d  f r o m  t i m e l y  p r o t e s t i n g  H a r b e n ' s  s i z e  
s t a t u s  t o  t h e  SBA. We f i n d  t h i s  g r o u n d  o f  p ro tes t  
u n t i m e l y .  Our B i d  Protest  R e g u l a t i o n s  p r o v i d e  t h a t  a 
p ro tes t ,  t h e  bas i s  of w h i c h  is n o t  a p p a r e n t  o n  face of t n e  
s o l i c i t a t i o n ,  m u s t  be f i l e d  w i t h i n - 1 0  w o r k i n g  d a y s  a f t e r  

- l /  I n  order t o  D e  c o n s i d e r e a  a domestic e n d  p r o d u c t  f o r  
Buy Amer ican  A c t  p u r p o s e s ,  t h e  cos t  of a n  item's c o m p o n e n t s  
w h i c h  are  m i n e d ,  p r o d u c e d  o r  m a n u f a c t u r e d  i n  t h e  U n i t e a  
btates m u s t  e x c e e d  SO p e r c e n t  of t h e  cost  of a l l  i t s  
c o m p o n e n t s .  Fordice C o n s t r u c t i o n  C o . ,  B-206633, Apr. 30 ,  
1 9 8 2 ,  82-1 CPL, 11 4 U 1 .  
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t n e  bas i s  o f  p ro tes t  is, or s h o u l d  h a v e  b e e n ,  known. 
4 C.F.H. S 2 1 . 2 ( a ) ( 2 ) .  T r i t a n  s h o u l d  h a v e  b e e n  o n  n o t i c e  
of t h i s  b a s i s  of pro tes t  no  l a t e r  t h a n  t h e  da te  i t  l e a r n e d  
of t h e  award t o  Harben .  C o n t r a c t  award was maae o n  
kcember 2 1 ,  1984 ,  a n a  t h e  p o s t a w a r d  n o t i c e  was dated 
December 26, 1584 .  A c c o r d i n g l y ,  t h e  i n s t a n t  p ro tes t ,  
h a v i n g  b e e n  f i l e u  o n  Piarch 1 1 ,  1985 ,  is u n t i m e l y .  

T h e  p ro tes te r  asks t h a t  these matters be  exenip ted  from 
o u r  t i m e l i n e s s  rules  o n  t n e  basis t h a t  t h e y  i n v o l v e  i s s u e s  
s i g n i r i c d n t  to  t h e  p r o c u r e m e n t  s y s t e m .  - See 4 C.F.K.  
9 2 1 . 2 ( c ) .  T h e  s i g n i f i c a n t  i s s u e  e x c e p t i o n  t o  o u r  
t i m e l i n e s s  r u l e s  i s  u s e d  s p a r i n g l y ,  so t h a t  t h e  r u l e s  do 
n o t  become m e a n i n g l e s s ,  a n d  is l i m i t e d  t o  i s s u e s  of 
w i d e s p r e a d  i m p o r t a n c e  t o  t h e  p r o c u r e m e n t  community whicn 
h a v e  n o t  b e e n  c o n s i a e r e a  o n  t h e  merits i n  o u r  p r e v i o u s  
d e c i s i o n s .  C a l i f o r n i a  A e r o  Dynamics  Corp . - -Reques t  f o r  
R e c o n s i d e r a t i o n ,  B-216501.2, Uec. 6 ,  19b4 ,  84-2 CPD li 635. 
he do n o t  f i n d  T r i t a n ' s  u n t i m e l y  i s s u e s  t o  be s i g n i f i c a n t  
w i t n i n  t h e  mean ing  of 4 C.F.R. S 2 1 . 2 ( c ) ,  as t n e y  do n o t  
p r e s e n t  u n i q u e  i s s u e s  of f i r s t  i m p r e s s i o n ,  n o r  do t h e y  
i n v o l v e  q u e s t i o n s  whose r e s o l u t i o n  would  b e n e f i t  par t ies  
other  t h a n  t h e  p r o t e s t e r .  U n i v e r s a l  D e s i g n  S y s t e m s ,  
1 n c . - - R e c o n s i d e r a t i o n ,  B-211547.3, Aug. 16,  1 9 8 3 ,  83-2 CPD 
11 22u. 

T r i t a n ' s  a l l e g a t i o n s  t h a t  H a r b e n  s u o m i t t e a  f a l s e  
i n f o r m a t i o n  o r  d e c e p t i v e l y  omitted c e r t a i n  i n f o r m a t i o n  from 
i t s  b i d  c o n c e r n  poss ib le  v i o l a t i o n s  of c r i m i n a l  law, w h l c h  
are o u t s i a e  t h e  scope of o u r  b i d  p r o t e s t  f u n c t i o n  a n d  
s h o u l d  be reterred t o  tne U e p a r t m e n t  of Just ice .  2/ 
E.C.  Campbell ,  I n c . ,  8 -204253,  F e b .  2,  19&2,  82-1-CPD 
Ii 7 6 -  

T h e  p ro tes t  is dismissed.  

Rona ld  B e r g e r  

- 2/ T r i t a n  h a s  stated t h a t  i t  has a l r e a d y  f i l e d  a c o m p l a i n t  
w i t n  federal  c r i m i n a l  a u t h o r i t i e s  r e g a r d i n g  t h i s  matter. 
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